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Employers may be surprised to learn 
they could be liable for wages for an 
employee who does not directly work for 
them. Under the Fair Labor Standards Act 
(FLSA) and state wage and hour laws, joint 
employers can be responsible for all wages 
the employee has earned, including wages 
the employee appears to earn through 
another company. � us, it’s critical for 
employers to understand what may 
trigger joint employer status and claims 
as well as what defensive strategies they 
can implement for greater certainty and 
predictability.

2020 joint employer rule
Last year, the U.S. Department of Labor 

(DOL) revised its rules on joint employ-
ment for the � rst time in 60 years with 
issuance of the “Joint Employer Status 
Under the Fair Labor Standards Act” 
rule (joint employer rule). � e employ-
er-friendly rule was intended to o� er more 
concrete and predictable guidance on 
how to determine joint employer status 
for wage and hour claims. (� e previous 
administration had plans to expand these 
new rules into other areas of employment 
law, including Title VII, but they weren’t 
published or � nalized in time.)

Perhaps the most notable part of the 
2020 joint employer rule was its revision of 
the standard for determining vertical joint 
employment. Vertical joint employment 
exists where an employee has an em-
ployment relationship with Employer A, 
Employer B receives the bene� t of the em-
ployee’s labor, and “the economic realities 
show that the employee is economically 
dependent on, and thus employed by,” 
Employer B.

Under the 2020 rule the relevant factors 
were whether Employer B: 1, hires or � res 
the employee; 2, supervises and controls 
the employee’s work schedule or con-
ditions of employment to a substantial 
degree; 3, determines the employee’s rate 
and method of payment; and 4, maintains 
the employee’s employment records. To 
clarify the murky “economic realities” test, 
the DOL decided to stop relying on vague 
factors that made the test unpredictable. 
� e DOL’s four-factor test emphasized 
whether there was substantial control over 
the employee, concluding that the control 
must be substantial to give rise to a joint 
employer relationship. Excluded from 
consideration is the employee’s eco-
nomic dependence on the potential joint 
employer.

� e 2020 rule also discussed the other 
type of joint employment: horizontal 
joint employment. In these scenarios, an 
employee works for two companies during 
the same workweek. If the companies are 
“su�  ciently associated” with each other 
in respect to employment of the speci� c 
employee, they may be joint employers. 
For horizontal joint employment, the rule 
simply adopted the long-standing stan-
dard articulated in the prior version of the 
FLSA with non-substantive revisions.

Court challenge
Almost immediately after the rule was 

proposed, it was challenged in the U.S. 
District Court for the Southern District of 
New York by 17 states and the District of 
Columbia. In September 2020, the court 
vacated the rule’s standard for vertical 
joint employers, reasoning that its rule 
impermissibly narrowed FLSA’s de� nition 
of employer. However, the court left the 
revisions to the horizontal joint employ-
er analysis in e� ect. An appeal remains 
pending before the Court of Appeals for 
the Second Circuit.

2021 rule rescission
Even while litigation was ongoing, the 

DOL provided notice earlier this year 
that it intended to rescind the entire joint 
employer rule, including the portions 
on horizontal joint employers. � e DOL 
concluded that the rule’s “horizontal joint 
employment analysis, although consistent 
with prior guidance, was intertwined with 
the vertical joint employment analysis.” 
� e pre-2020 rules become e� ective again 
on Oct. 5, 2021.

Implications
What does rescission of the joint em-

ployer rule mean for employers? Courts 
and the DOL will again apply the broad-
er “economic realities” standard when 
determining joint employment. With 
the return of the pre-2020 standard, it’s 
more likely that an employer utilizing 
certain shared workforce models will be 
deemed a joint employer. � is includes 
companies using sta�  ng agencies, 
subcontractors, labor providers, or 
other intermediary employers. Worse, 
employers are left with little concrete 
guidance on reliable ways to reduce risk 
of joint employer claims. Now would 
be a good time for employers to review 
any policies implemented in response 
to the joint employer rule, re-examine 
contracts with service contractors, and 
continue to monitor any changes to the 
joint employer standard.

Melissa Oakley is an attorney at Barran Liebman LLP. She 
provides defense in a variety of employment matters. Contact 
her at 503-276-2122 or moakley@barran.com.
The opinions, beliefs and viewpoints expressed in the 
preceding commentary are those of the author and do not 
necessarily refl ect the opinions, beliefs and viewpoints of the 
Daily Journal of Commerce or its editors. Neither the author 
nor the DJC guarantees the accuracy or completeness of any 
information published herein.
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TODAY
WTS’ Portland chapter and the Transpor-

tation Research and Education Center at 
Portland State University will host a virtual 
event, “Oregon Students in Transportation: 
The Career Connection,” from noon to 1 p.m. 
Current and incoming university students 
interested in transportation are invited to 
meet representatives of some of the local 
professional organizations that offer network-
ing, professional development opportunities, 
scholarships, mentoring programs and more. 
Participating organizations will include WTS 
Portland, YPT Portland, Oregon ITE and Ore-
gon APA. Cost: free. For more information, go 
to https://tinyurl.com/2wwzjfpx.

APRIL 13
HR Answers will present a webinar, 

“Foundations of Leadership,” from 8:30 a.m. 
to noon. Presenters will help participants 
learn how to: broaden their understanding of 
how leadership capability impacts employee 
performance, understand the competencies 
of a good leader, identify leadership styles 
and the characteristics they demonstrate, and 
learn and properly apply the number one role 
of a leader: to lead by example. Cost: $179. To 
register, go to https://bit.ly/3cf5PWN.

APRIL 13
SAIF will hold a webinar, “Ergonomics: How 

to spot the problems and solve the issues,” 
from 9:30 to 10:30 a.m. The class will outline 
the risk factors for musculoskeletal injuries 
to look for in any task, and outline a “guided” 
brainstorming method to arrive at the right 
kind of solution to correct the risk factor. Cost: 
free for SAIF policyholders. To register, go to 

https://adobe.ly/3fa5GFU.

APRIL 13
The Associated General Contractors of 

America will hold a webinar, “The Industry’s 
First Standard Prefabrication Construction 
Contract,” from 11 a.m. to noon. The Con-
sensusDocs Coalition has created the first 
national standard prefabrication contract that 
addresses prefabricated operations off-site 
and implementation on-site. A constructor’s 
relationship with a prefabricator can change 
legal relationships and potential risks. A 
typical subcontract or purchase order needs 
to be rewritten to address differences that 
arise during prefabricated construction. The 
webinar will address the new issues. Cost: 
$99 for regular attendees or $79 for Consen-
susDocs Coalition members. AGC members 
can receive a 20 percent discount. For more 
information and to register, go to https://bit.
ly/3chfigl.

APRIL 14
The Safety & Health Council of Associat-

ed General Contractors’ Oregon-Columbia 
chapter will present a virtual program on SIF 
(Serious Injury and Fatality) Awareness from 8 
to 10 a.m. Tony Howard of Hoffman Construc-
tion will present an introduction and overview 
of SIF theory and Joe Forest of McKinstry 
Company will share his story of implementa-
tion. Cost: free. For more information, contact 
Lisa Wisler at 971-808-6273. To register, go to 
https://bit.ly/39r0slF.

APRIL 14
The American Council of Engineering 

Companies Oregon will present a webinar, 
“A/E Firm Financial Management: The 
Basics,” from 8:30 to 9:30 a.m. The program 
will address why financial acumen matters 
and how it can be developed, the key drivers 

of profitability and how they can be influ-
enced, and how to manage a firm’s financial 
position. The presenter will be Larry Van 
Dyke, chief financial officer of Kittelson & 
Associates. Cost: $115 for members or $215 
for nonmembers. For more information, 
contact Gracie Doherty at 503-292-2348 or 
gdoherty@acecoregon.org, or go to https://
bit.ly/3cZLqUD.

APRIL 14
HR Answers will present a webinar, “Creat-

ing a Culture of Belonging,” from 8:30 a.m. to 
noon. The program will cover: building social 
bonds; using feedback loops; nurturing inclu-
sion; reinforcing attributes of comfort, connec-
tion and contribution; and being intentional 
about inclusion. Cost: $179. Contact Deborah 
Jeffries at 503-885-9815 to learn more. To 
register, go to https://bit.ly/399LNLe.

APRIL 14
The Northwest Environmental Business 

Council will hold a technical workshop, “Water 
Supply Resiliency Planning in Central Oregon,” 
virtually from 11:30 a.m. to 1 p.m. This will be 
part two of a three-part series on water and 
environmental resiliency. The speakers will 
be: Eric Klann, city engineer and public works 
director for the city of Prineville, and Josh 
Wedding, water utilities manager for the city 
of Redmond. Cost: $25 for NEBC members 
or $45 for nonmembers. To register, go to 
https://bit.ly/31p6O0t.

APRIL 14
LatinoBuilt will hold its quarterly member-

ship meeting from 4:30 to 6 p.m. Anthony 
Veliz, president of IZO Public Relations & 
Marketing and founder of the Oregon Latinx 
Leadership Network, will deliver the keynote 
address. For more information, go to https://
bit.ly/3992Flu.

APRIL 15
CREW Portland will hold a virtual presen-

tation, “The Healthy Building Spectrum: How 
Can We Create Safe and Healthy Environ-
ments?,” from 10 to 11:30 a.m. COVID-19 
has emphasized the importance of safe and 
healthy buildings, but what makes a building 
well and what are the differences between 
building certifications such as WELL, LEED 
and Fitwell? This program will distinguish 
the differences and showcase projects that 
have, or are going through, the WELL and 
Fitwell certifications. Speakers also will 
discuss how local owners and developers are 
creating safe, healthy building environments 
in this post-pandemic world and how these 
building certifications can aid that process. 
Speakers will include: Kena David, director 
of sustainability at BCCI Construction; Michi 
Slick, director of development at Killian Pa-
cific; and Renee Loveland, director of ESG at 
The Green Cities Company (formerly Gerding 
Edlen). Paige Tisdale, business development 
manager and designer for the urban plants-
capes division of Dennis’ 7 Dees, will serve 
as the moderator. Cost: free for members 
or $15 for nonmembers. To learn more and 
register, go to https://bit.ly/3cVbOiA.

APRIL 15
The Northwest Environmental Business 

Council will hold a technical workshop, 
“Waterbody Assessment: A TMDL’s Founda-
tion” virtually from 11:30 a.m. to 1 p.m. The 
program is presented by Applied Ecosystem 
Services. The speaker will be Richard Shep-
ard, founder and principal of Applied Ecosys-
tem Services. Cost: $25 for NEBC members 
or $45 for nonmembers. To register, go to 
https://bit.ly/39aR59j.

See the full DJC event calendar online at 
www.djcOregon.com. Email calendar items 

to calendar@djcOregon.com.
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